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This appeal involves the interpretation of a witten |ease
agreenent . The plaintiff-appellant, Steven Brooks, purchased a
commerci al building in Chattanooga i n whi ch Networ ks of Chattanooga
operated a conputer store known as Connecting Point Conputer of
Chatt anooga. Networks and its president, Robert E. Knowing, were

defendants in the case bel ow and al so rai se i ssues on appeal .

The parties had been operating under a witten |ease, which
expired on Cctober 1, 1990. Networks was a hol dover tenant until
March 1991, when an addendum to the | ease was signed. The |ease
agreenent contained a hol dover provision providing for doubl e rent
during any period of hol dover. The addendum signed in March 1991
was for a one year | ease period fromJanuary 1, 1991 to Decenber 1,
1991, and contai ned a one year option. That option was exercised,
so the time for expiration of the |ease becanme Decenber 1992
Net works did not sign a new | ease in Decenber 1992, although the
parties discussed a new | ease arrangenent several tines. From
January to August 1993, Networks continued to operate its store as
a hol dover tenant. Networks continued to make its nonthly paynents
I n an anount equal to the regular rent paynent due under the 1992

| ease.

The parties had several discussions concerning a re-|easing of
the original premses, re-leasing a smaller portion of the

prem ses, or relocating to another facility owned by the plaintiff.



I n August 1993, however, Networks ceased operations and vacated the
facility. The plaintiff thereafter sought paynent of double rent
for the hol dover period. In Decenber 1994, plaintiff filed suit to

coll ect the double rent, and other nonies allegedly due.

The trial court issued a nenorandum opi nion on Decenber 7,
1995, hol ding the defendants liable for four nonths of double rent
after termnation of the original |ease agreenent. The court
awar ded attorneys' fees to the plaintiff in the anount of $5, 000.00
pl us 10 percent of the double rent for |ate charges and penalties.

The court al so awarded $691.36 for unpaid taxes and utilities.

Both parties have appeal ed, raising several issues. Plain-

tiff's issues are as foll ows:

1. The trial court erred in arbitrarily limting the
enforcement of defendants' contractual obligation
under the hol dover cl ause of the | ease.

2. The trial court erred in relieving defendants from
their contractual obligation for naintenance and
repair expenses under the |ease.

The defendants submt the follow ng issues for our consider-

ati on:

1. Did the trial court err in holding defendants
liable for four nonths of double rent pursuant to a
clause in their lease with plaintiff allowng
doubl e rent during a hol dover?



2. Did the trial court err in holding Robert Know ing
personal ly |iable under the | ease, since he did not
sign the original |ease as an individual and the
addendum did not incorporate the guaranty of the
original |ease?

3. Did the trial court err in awarding attorney's fees
and a ten percent surcharge to plaintiff if defen-

dants are found not liable for double rent under
t he | ease?

W will first address the validity of the award of double

rent. The hol dover paragraph in the |ease agreenent provides as

foll ows:

SECTI ON 9. 6 SURRENDER OF PREM SES AND HOLDI NG OVER

At the expiration of the tenancy hereby created,
Tenant shall surrender the Leased Premi ses in the sane
condition as the Leased Prem ses were in upon delivery of
possession thereof to Tenant, reasonable wear and tear
except ed, and damage by unavoi dabl e casualty excepted to
the extent that the same is covered by Landlord's fire
i nsurance policy.

Prior to the expiration or sooner termnation of
this | ease Tenant shall renmove any and all trade fix-
tures, equi pnment and ot her unattached itenms whi ch Tenant
may have installed or stored in the Leased Prem ses.
Tenant shall repair any damage to the Leased Prem ses
caused by its renoval of such fixtures and novable.
Tenant shall not renove any plunbing or electrical
fixtures or equipnent, heating or air condition equip-
ment, floor coverings (including but not limted to wall
to wall carpeting), wall or ceilings, or anything else
whi ch may be deened to constitute a part of the freehold
and/ or |eased interest of Landlord, nor shall Tenant
renove any fixtures or machinery that were furnished or
paid for by Landlord (whether initially installed or
repl aced).

The failure or refusal to surrender the Leased
Prem ses at the end of the termas set out herein, or any
renewal or extension thereof, and t he subsequent hol dover



shall result in atenancy at wll at a nonthly rental of
doubl e the anpunt payable by Tenant to Landlord for the
last nmonth of the term of this |ease. Tenant may be
required to vacate the Leased Prem ses w thout further
noti ce and be renoved by | egal process as upon a forcible
and unl awful detainer. (Enphasis added).

The trial court found the above provisions to be clear and
unambi guous. The court found that the provision's first paragraph
mandat es t he surrender of the | eased prem ses at the expiration of
the tenancy, and that the second paragraph contenplates the
preparation for surrendering of the prem ses to take place prior to
the expiration of the lease. As to the third paragraph, the court
found that the "very clear |anguage” refers to the failure or
refusal to surrender, and the subsequent holding over to result in
a tenancy at will with a nonthly rental of double the amobunt paid
inthe last nmonth of the regular lease term®' The court, however,
found that only four nonths' double rent was owed because the
conduct of the plaintiff did not constitute fair dealing.
Specifically, the court found that negotiating with the defendants
for a new | ease without enforcing the double rent provision was
reasonabl e conduct for four nonths, but continuing to accept rent
and acqui esce in the current arrangenent so |long as negotiations

continued, and the refusal to accept the rental proposal offered by

The court also found that the |ease contained a requi renment that demand of
unpaid rent, including double rent, nust be made within five days of failure to pay
the rent due. The court found that the landlord' s failure to make such tinely
demand was not a waiver, however, since the |ease contained a non-waiver provision
whi ch precluded the "absence of demand argument” by the defendants.

We note, however, that demand is not a requirement under the |lease as a

prerequisite to collection of rent. The notice provision sinmply provides that the
| andl ord may give notice and allow the tenant five days to cure a default.
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a July 27, 1993 letter fromdefendants was not fair dealing. The
court found that continuing that conduct "when the absolute right
to enforce the vacating of the prenm ses existed is acqui escence
whi ch precludes M. Brooks returning to the type of performance
specified in the contract.”" The court also found the defendant,
Robert Knowling, to be personally |iable under the ternms of the
| ease agreenent. For the reasons set forth below, we affirmin

part and reverse in part.

As to the validity of the double rent provision, an individual
is free to bind hinmself by a contract whose ternms may not seem
reasonabl e or decent to an outside observer, and the court will not
concern itself wth the wisdom or folly of the contract. See

Chapman Drug Co. v. Chapman, 207 Tenn. 502, 341 S.W2d 392 (1961).

Def endants argue that the double rent provision constitutes an
unenforceabl e penalty. Defendants correctly contend that Tennessee
| aw di sfavors penalties, and an unreasonabl e danages provision

regardl ess of whether it was agreed to by the parties, will not be

enforced. See Beasley v. Horrell, 864 S.W2d 45, 48 (Tenn. App.

1993). See also Harnmon v. Eggers, 699 S.W2d 159, 163 (Tenn. App.

1985) .

W bel i eve, however, that the facts of this case are substan-
tially different from the cases finding a danages provision

unreasonable. |In Beasley, the terns of a prom ssory note consti -



tuted an unenforceable penalty since they provided for the
cancellation of the note if the holder failed to nake any paynent
under | eases executed in conjunction with the note. The court
found in Beasley that the anmpbunt of actual damages was grossly
di sproportionate to the anount of the penalty, since the plaintiff
could forfeit the entire anmpbunt of the note plus $40,000 in
interest if they mssed or were |ate one | ease paynent. Beasl ey,
864 S.W2d at 48-49. In Harnmon, the court found a "liquidated
damages" clause tantanount to a forfeiture clause, in that the
plaintiffs had paid in excess of 50 percent of the purchase price.
Har non, 699 S.W2d at 164. Such is not the case here. The parties
in this case were working under a nonth to nonth tenancy, which,
the record reflects, was not considered by the landlord to be a
beneficial arrangenent. This is supported by the landlord s
continued negotiations with the tenant for a longer-termlease. W
do not believe, under the facts and circunstances of this case,
that a provision calling for double rent during a hol dover period

was unreasonable. W note that the common lawrule as set forth by

the Supreme Court in Brinkley v. Walcott, 57 Tenn. 22 (1872), and

followed by this court in Russells Factory Stores, Inc., v. Fielden

Furniture Co., 232 S.W2d 592 (Tenn. App. 1950) is still viable | aw

in this jurisdiction. As stated in Russells Factory Stores,

"[w here a tenant receives reasonabl e notice of a change in rental,
hi s continuance in possession beyond the rent period renders him

liable for the new rent notw t hstandi ng any protest he nay neke."



(Gtations omtted). It would seemto be enigmatic to allow the
collection of increased rentals on reasonable notice and deny
increased rents expressly contracted for in a witten contract.

Parent hetically, we should note that the Suprene Court in AHC, Inc

v. Lamar Adv. of Tenn., Inc., 898 S . W2d 191 (Tenn. 1995) reaf-

firmed Brinkley and Russells.

In summary, the rule as enunciated in Brinkley and
Russells continues to be the law in Tennessee in situa-
tions where the | andl ord gi ves a reasonabl e notice of the
rent increase in the form of a definite demand. Were
there is no agreenent between the parties, the tenant
becones liable for the fair market rental value for the
period that it occupies the prem ses beyond the term of
t he | ease.

AHClI , at page 195.

In AHCI, however, the court denied increased rentals clained
by the | essor on the grounds that there had been no firmdenmand for
increased rentals but only a negotiable offer. The |essor was
limted to recovery of the fair narket rental value of the
prem ses. AHC is distinguishable fromthis case, however, since
here, we have a witten agreenent as to the anount of the hol dover
rental. The witten agreenent constitutes reasonable notice to the
tenant that additional rents and t he anount thereof wll becone due

and payabl e on any period of hol dover.

The defendants al so argue that they were not hol dover tenants

because they did not renmain on the prem ses against the landlord's



will. The holdover provision of the |ease applied to a tenant's
"failure or refusal to vacate." Defendants argue that the plain
| anguage of the termfailure is defined as the "nonperfornance of
what is requested.” Defendants presented this definition at trial
fromthe Anerican Heritage Dictionary. The defendants, however,
omtted the remainder of the definition. W quote the definition
fromthe Anerican Heritage Dictionary, Third Edition: "Nonperfor-

mance of what is requested or expected." (Enphasis added).

Qobvi ously, when the definitionis read inits totality, it becones
clear that the defendants did fail to vacate the prem ses. The
hol dover provision, which we enphasize was found to be clear and
unanbi guous, states that the tenant "shall surrender the Leased
Prem ses" at the expiration of the |ease. (Enphasi s added).
Clearly, by the terns of this provision, the tenant was expected to
surrender the prem ses when the | ease expired. Therefore, according
to the ternms of the hol dover provision, remaining on the prem ses
wi t hout i mredi ately executing a new | ease constituted a failure to
surrender the prem ses and the hol dover provision was triggered.
We al so note that to be a hol dover the tenant does not have to hold
against the will of the landlord. Here, a holdover was expressly
created by the terns of the |ease agreenent. W agree with the

trial court that the defendants were hol dover tenants.

W nowturn to the trial court's decision that the plaintiffs

were liable for four nonths of double rent only. The court found



that the plaintiff was guilty of unfair dealing and allowed a
recovery of only four nonths of double rent despite the fact that
t he defendants renmai ned on the prem ses for eight nonths. Defen-
dants take the position that the award of four nonths double rent

was error.

The | ease agreenent contai ned a non-wai ver proviso whichis as

foll ows:

Non- Wai ver Provisions. The failure of Landlord to
insist on a strict performance of any of the ternms,
condi tions and covenants herein shall not be deened to be
a waiver of any subsequent breach or default in the
ternms, conditions and covenants herein contai ned except
as may be expressly waived in witing.

Appl ying the clear provisions of the non-waiver agreement to
this case, the fact that plaintiff accepted the nonthly renta
checks and did not indicate that he intended to collect the double
rent until June 1993 does not constitute a waiver of any rights of
the | andl ord under the contract absent a witten agreenent to the
contrary. The purpose of such a provisionis to prevent the result
t he def endants seek to obtain. The argunent that plaintiff did not
coll ect double rent during previous holdovers and constitutes
unfair dealing nust fail. This issue falls squarely within the
non-wai ver provision. Additionally, the previous hol dover peri ods
resulted in the defendants re-Ileasing the property. This hol dover

period did not. Plaintiff's failure to insist that double rents be
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pai d during the previous hol dover periods inured to the benefit of
t he defendants. Plaintiff testified that he felt it unfair to
require the double rent for the previous periods if the tenant
executed a new | ease, and that he made that sanme offer to defen-
dants during this period.” W are not unmi ndful of the case of

Heritage Federal Savings & Loan Association v. Begley Drug Co., an

unreported opinion of this court filed at Jackson, Septenber 15,

1992. W think, however, that Heritage Federal has no application

tothe facts in dispute inthis case. Were the landl ord attenpting
to collect double rents for the previous periods between the
expiration of the |ease and a new agreenent, the result m ght be

ot herw se.

It is well-settled that every contract contains an inplied
duty of good faith and fair dealing in its performance and

enforcenent. TSC Industries, Inc. v. Tomin, 743 S.W2d 169, 173

(Tenn. App. 1987) and Hurley v. Tennessee Farners Mutual Ins. Co.,

922 S.W2d 887 (Tenn. App. 1995). In support of the proposition
that the plaintiff was guilty of unfair dealing, the defendants put
forth the sane argunent, i.e., that the plaintiff should be
estopped fromcoll ecting the double rent because of his actions in

failing to collect double rent for the previous hol dovers.

2Plaintiff seeks to recover double rent for the period fromthe expiration of
the | ast | ease extension until the defendants vacated the prem ses.

11



We are of the opinion that the continuation of negotiations
and conti nued acceptance of rent until all negotiations fail ed does
not constitute either estoppel or unfair dealing. On the contrary,
the defendants are chargeable with know edge of the hol dover
provisions of the |ease. W are of the opinion that the record
does not support a finding that the plaintiff was guilty of unfair

deal i ng.

The defendants concede in their brief that M. Brooks shoul d
be awarded either the entire amount of the double rent for the
hol dover period or none at all. W quote from defendants' brief:
"Nothing in M. Brooks' conduct indicates that he should be
estopped from collecting double rent for sonme nonths and not
others.” W agree with the defendants on this point. Therefore,
in light of our determ nation that the plaintiff was not guilty of
unfair dealing, we nmust conclude that the plaintiff is entitled to
doubl e rents for the entire eight nonth period in question. Having
reached that conclusion, we find no valid reason for the tria
court to limt the award to four nonths of double rent. W find
that the judgnment of the trial court nust be nodified so as to
award the plaintiff double rent for the entire hol dover period of

ei ght nont hs.

Qur resolution of this issue pretermts the issue relating to

attorney fees and the surcharge since the prem se upon which the

12



i ssue was based was that there was no liability for the double

rent.

The next issue we address is whether the trial court erred in
hol di ng Robert Knowl i ng personally liable on the | ease. Defendants
argue that the | anguage of the | ease and addendum do not show t hat
M. Knowling intended to personally guarantee the |ease, and,
alternatively, that the guaranty clause was not within the circle
of assent of M. Know ing. In asserting this position, the

def endants argue that In re: Estate of Dickerson, 600 S.W2d 714,

(Tenn. 1980) is controlling. |In D ckerson, a | ease agreenent was
executed purporting to be between alimted partnership as | andl ord
and a corporation and its president as tenants. No other parties
were naned in the body of the |ease. The | ease was signed on
behal f of the limted partnership by the general partner. The pre-
sident of the corporation signed on behalf of the corporation. The
| ease agreenent al so contained a signature |line and the signature
of Dickerson, whose estate was under probate. The | andl ord brought
an action agai nst the estate of D ckerson to recover noni es al |l eged
to be due under the terns of the |ease. The probate court held
that Di ckerson was personally |liable. The Suprene Court reversed
t he judgnment of the probate court. 1In so doing, the Suprene Court

citing many authorities reaffirnmed the follow ng rule:

It is a general rule of interpretation of contracts
t hat when the body of a contract purports to set out the

13



nanes of the parties thereto and a person not naned in
t he body of the contract signs the contract and nothing
in the contract indicates that such person signed as a
party, then such person is not bound as a party to the
contract and is not |iable thereunder.

Applying the rule to the facts in D ckerson, the court
specifically found that D ckerson did not incur liability as a
principal party to the |ease contract. The court then consi dered
whet her the signature created personal liability on D ckerson's
part as a guarantor. The court determ ned that since the | ease did
not contain any promse by D ckerson to answer for the debt,
default or m scarriage of the tenant naned therein, the |ease did
not constitute a conpliance with the Statute of Frauds. The court,

therefore, concluded that Di ckerson was not |iable as a guarantor.

W are faced with a strikingly simlar situation here. The
body of the |ease agreenment as anmended by the addendum which M.
Know i ng signed as president and individually does not purport in
any way to make M. Knowing a party to the contract. As in
D ckerson, the | ease agreenent does not contain any prom se by M.
Knowling to answer for the debt, default or mscarriage of the
tenant nanmed therein. On the contrary the | ease agreenent contains
a specific guaranty provision which clearly indicates that M.
Know ing was not a guarantor on the agreenent. The guaranty

par agraph in the | ease agreenent provides as foll ows:

14



9.12 Tenant's Sharehol der. The sol e sharehol der of
t he Tenant (hereinafter referred to as "Shareholder”) is
joining in the execution of this |ease agreenent, in
consideration of financial accommodations afforded or
fromtinme to tine to be afforded to Tenant by Landl ord.
The Sharehol der, hereby guarantees the full and pronpt
paynent and perfornmance by Tenant of all its duties and
obligations under this |ease. This guaranty shall be
continui ng, absolute and unconditional, and shall apply
to and cover all of the obligations of the Tenant under
this Lease Agreenent, and shall remain in full force and
effect during the Termof this | ease and any renewal s or
ext ensi ons thereof.

Both the |ease agreement and the addendum (which plaintiff
argues establishes the liability of M. Knowing) were signed by
Frank Bl air as Sharehol der. There is nothing to indicate that any
of the parties intended M. Knowing to be a guarantor. Applying
the rule enunciated in Dickerson to the facts of this case, M.
Knowing is not personally a party to the | ease agreenent and the
Statute of Frauds, as applied in D ckerson precludes liability on
the part of M. Knowing as a guarantor. The use of the word
individually after the signature of M. Knowing does not change
the result. W, therefore reverse and vacate the judgnent of the

trial court finding M. Knowing to be personally |iable.

Plaintiff argues that the trial court erred by relieving the
def endants from their contractual obligation for maintenance and
repair expenses under the express provisions of the |lease. The
court found that the installation of awni ngs, painting, sealingthe

parking lot and the installation of |lights were capital inprove-
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ments for which the tenant was not |iable under the | ease.
Plaintiff argues that the lease was a "triple net |ease,"” which
provi ded that the | essee nust pay its share of the operating cost
of mamintaining the comon areas and building, as well as all
repairs and nmaintenance. Plaintiff presented evidence that the
painting of the exterior of the building was nmaintenance.
Plaintiff further clains that the sealing of the parking |ot

"amounts to little nore than painting,"” and as such was a repair to
a conmon area. Furthernore, the installation of the lights was
done by the Electric Power Board of Chattanooga, for which no
capi tal expense was required. Rather, plaintiff received a nonthly
service bill for the lights, and was thus part of the utility
service for which the tenant was responsible. As to the awnings,
plaintiff clainms that the awnings were not capital inprovenents

since they were replacenents for existing awni ngs that had becone

Wor n.

The defendants seek to characterize these itens as capital
I mprovenents based on the testinony of an accountant as to how t he
expendi tures woul d be handl ed for tax purposes. M. Tanra Miurr, a

certified public accountant testified as foll ows:

Normally the expenditure—you have to determ ne
whet her the expenditure will add a nore useful life to
t he building on major inprovenents.

An on repairs, they're normally expensed (sic) if
they are sonmething that is general maintenance that nay

16



have t o have actual |y repaired sonet hi ng, but considering
a maj or -you know a capital inprovenent, if it adds to the
physical life of the building are expensed (sic).

Ms. Murr further testified that the itens for which paynents
are sought by the plaintiff were capital inprovenents. W do not
find the explanation of Ms. Murr to be persuasive. Comopn sense
dictates that nmaintenance, such as painting the structure and
resealing the parking lot adds to the physical life of the
bui I ding, yet w thout question these activities are no nore than
ordi nary mai ntenance. W are further of the opinion that replace-
ment of danaged awnings as opposed to the installation of new
awni ngs falls within the purview of naintenance. Such activities
are nothing nore than expenditures which are required to keep the
building in a state of good repair. In sum and substance, we
bel i eve that the expenditures for which the plaintiff clainms pro

rata rei nbursenent are purely nmaintenance.

We, therefore, agree with plaintiff that these itens were not
capital inprovenents, but were in fact naintenance and repairs, and
t hus shoul d have been paid pro rata by the tenant, as contenpl ated

in section 1.3(b) and 2.3 of the Lease Addendum?® W are further

3Section 1.3(b) of the lease reads in pertinent part as foll ows:

Tenant shall al so pay, as additional rental hereunder, all taxes
i nsurance premuns, utility expense, repairs, charges, costs and
expenses of every kind and nature relating to the Leased Prem ses, it
being the intention of the Landlord and Tenant that this be a "net,
net, net" lease (triple net) to the Landlord during the term of the
Lease, with all costs, expenses and obligations of every kind relating
to the Leased Prem ses which may arise or becone due during the term

17



of the opinion that the expenses clained fall clearly wthin the
purvi ew of paragraph 2.3 of the Lease Addendum which provides in

pertinent part as follows:

2.3 Commpobn _area and & her Charges.

* * * *

Landl ord shall maintain the common areas in good
order, condition and repair. Tenant hereby agrees to pay
Landl ord a share, conputed as herei nafter provi ded of the
operating costs (as hereinafter defined) of maintaining
the common areas and building in which Leased Prem ses
are located. "Operating Costs" shall nean the total cost
and expense i ncurred i n operating, nmaintaining, repairing
and replacing the common areas and building in which
Leased Prem ses are | ocated (but there shall be excluded
initial costs of equi pment properly chargeable to capital
account consisting of itens real estate in nature and the
ori gi nal cost of constructing the comon areas). Tenants
share of such operating costs shall be conputed and paid
in the sane manner as provided with respect to taxes in
section 2.2 above, substituting the anmount of operating
costs for the anount of real estate taxes for the purpose
of maki ng such conputati on.

Qur review of the record convinces us that nothing in the
record establishes by a preponderance of the evidence that any of
the itenms for which the plaintiff seeks conpensation fall within
the exclusion set out above. On the contrary, we are of the
opi nion that the evidence preponderates otherwi se. W reverse the

judgnment of the trial court on this issue.

of this Lease to be paid by the Tenant and the Tenant agrees to
indemi fy and hold harm ess the Landl ord agai nst such costs, expenses
and obligations.

18



For the reasons set forth above, the judgnent of the tria
court is affirmed in part, reversed in part and vacated in part.
The case is remanded to the trial court for a determ nation of the
anount of the judgnment that should be entered in accord with this
opi ni on. Costs of this appeal are, in our discretion, assessed
equal |y between the plaintiff and the defendants agai nst whom a

judgnment is obtained.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge
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STEVEN BROCKS, HAM LTON CI RCU T
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VS.

NETWORKS OF CHATTANOOGA, | NC.
D/ B/ A CONNECTI NG PO NT COVPUTER
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;
) PART, REVERSED | N PART AND
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)

OF CHATTANOOGA, ROBERT KNOWALI NG REMANDED
and FRANK BLAIR, 111,
Def endant s- Appel | ees
ORDER

This appeal cane on to be heard upon the record from the
Circuit Court of Ham lton County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
were sone reversible errors inthe trial court as to certain issues
and none as to others.

Accordingly the judgnment of the trial court is affirned in
part, reversed in part and vacated in part. The case is renmanded
to the trial court for a determnation of the amount of the

judgnment that should be entered in accord with the opinion of this



court. Costs of this appeal are, in our discretion, assessed
equally between the plaintiff and the defendants against whom a

judgnment is obtained.

PER CURI AM
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